CHOOSING AN EXECUTOR FOR
YOUR WILL

The designation of an executor for a will is
one of the critical steps in effective estate
planning. The executor will be the
individual responsible for the administration
of the estate. He or she must execute the
necessary documents to submit the will for
probate. Then the executor must gather all of
the testator’s (person who makes the will)
assets and distribute them in accordance
with the terms of the will. Good
recordkeeping will be essential because an
accounting will have to be filed. Creditors’
claims will have to be dealt with, and estate
tax returns may have to be filed.

In short, the job of the executor is a
substantial responsibility and can be very
time-consuming, especially when it comes
to large or complicated estates. The testator
should take into account a variety of factors
so that a suitable candidate can be named.
These include the trustworthiness, sound
judgment, financial acumen, age, and
physical and mental capacity of the
proposed executor. More than one executor

can be named by the testator, and these co-

executors can share the duties of
administering the estate.

In the case of married couples, the first
instinct may be simply to name the other
spouse as the executor and be done with it.
While this may work just fine in some cases,
the decision deserves more thought as to all
of the ramifications of choosing one’s
spouse as the executor. Will the mourning,
surviving spouse be up to fulfilling all of the
executor’s responsibilities so soon after
suffering such a loss? If the spouses are
about the same age, will the surviving
spouse be too frail, physically or mentally,
to do the job when the time comes, perhaps
many years after the executor has been
named? All in all, a better choice may be an
adult son or daughter, a sibling, niece, or
nephew, or a close and trusted friend.

The job of executor will be substantially
easier if the testator has first done his or her
part by keeping complete and accurate
records of the assets that will comprise the
estate. Upon naming the executor, the
testator should review this information with
the executor in detail. Another seemingly

obvious matter that is often overlooked is



simply making sure that the executor knows
the location of all of the important papers
relating to the estate.

As for payment for the executor’s services,
if the estate is very simple, and especially if
the executor is also a major beneficiary of
the estate, additional compensation may not
be necessary. Otherwise, the will may
provide for a fee for the executor, which
may be calculated as a flat fee, an hourly
fee, or a percentage of the estate assets.

A testator should not forget an even more
elementary first step: asking for the consent
of the prospective executor, no matter how
close a relationship there may be between
the individuals. For the benefit of all
concerned, the executor must be willing, not
just able, to carry out the important

responsibilities that come with this job.

OVERTIME PAY UPDATE

Under the federal Fair Labor Standards Act
(FLSA), employers must pay an employee
an overtime rate of at least one and one-half
times the regular pay rate for any hours in
excess of 40 hours a week. There are
exemptions from this requirement for
several types of employees, including
employees in executive, administrative, or
professional capacities.

Two recent decisions by federal appellate
courts illustrate the fine distinctions that are
sometimes made between employees who
are deemed entitled to overtime and those
who are not because they are employed in an
“administrative” capacity.

Under the FLSA and its regulations, an
employee earning at least a threshold
amount per week is an administrative
employee if his or her primary duties consist
of the performance of office or non-manual
work directly related to the management
policies or general business operations of the
employer or the employer’s customers, and
if the work requires the exercise of

discretion and independent judgment.



Insurance Adjusters Exempt

In the first case, the primary duty of an
insurance company’s automobile damage
adjusters consisted of the assessment,
negotiation, and settlement of automobile
damage claims, making the adjusters exempt
from the FLSA overtime pay provision. The
fact that the adjusters engaged in total-loss
negotiations 20 times per year demonstrated
that their duty included the exercise of
discretion and independent judgment.

The adjusters also worked in the absence of
immediate supervision the majority of the
time and made decisions that were reviewed
only after the estimate had been written and
the claim had been paid. They had full
authority to settle claims within their limits
of $10,000 or $15,000, as long as they could
justify their decision on the facts of each
claim, thereby binding their employer
financially.

Saleswoman Entitled to OT

By contrast, in the second case, an
advertising saleswoman for a magazine
publisher, who was also compensated
weekly above the threshold amount, was not

an “administrative employee” for the

purposes of the FLSA, and thus was entitled
to overtime pay.

The employer pointed out that the
employee’s responsibilities included
developing new clients, with the goal of
increasing sales generally, and that this task
concerned general management and business
operations. That was true as far as it went,
but the fact remained that the employee’s
primary duty, meaning the duty that
consumed a major part, or over 50%, of her
time, was simply to sell advertising space to
clients. Since, in the court’s view, the
employee was “plainly a salesperson,” she
had to receive overtime pay whenever it was

earned.




TAX CREDITS FOR HISTORIC

PRESERVATION

For over 30 years, the federal government
has been using tax incentives to help
preserve historic buildings. Originally,
federal law allowed accelerated depreciation
on rehabilitated buildings, but subsequent
changes have made preservation and
revitalization efforts even more attractive to
taxpayers.

Today, there is a general business credit
equal to 20% of qualified rehabilitation
expenses for a certified historic structure, or
a 10% tax credit for the qualified
rehabilitation of nonhistoric, nonresidential
buildings first placed into service before
1936. Eligibility for the tax incentives is
determined by the National Park Service.
Tax credits are often more beneficial to

taxpayers than deductions are, since every

dollar of a tax credit reduces the amount of
income tax owed by one dollar.

The 20% credit for the rehabilitation of a
certified historic structure applies to
commercial, industrial, agricultural, rental,
or residential properties, but not to
properties used exclusively as the owner’s
private residence. A certified historic
structure must be a building as opposed to
another type of structure. To have the
required historic status, the building must be
either listed individually in the National
Register of Historic Places or located in a
registered historic district and certified as
being of historic significance to the district.
Eligibility for the 20% credit also depends
on meeting some additional requirements.
For example, the building must be
depreciable, that is, used in a trade or
business or held to produce income. The
rehabilitation must be substantial, generally
defined as entailing expenditures exceeding
the adjusted basis of the building and its
structural components. Generally, this
requirement must be met within two years or
within five years for a project completed in

multiple phases.



Qualified rehabilitation expenses include
such items as architectural and engineering
fees, site survey and development fees, legal
expenses, and other construction-related
costs, so long as they are added to the basis
of the property, are reasonable, and are
related to services performed.

The owner of the rehabilitated building must
hold it for five years after completion of the
rehabilitation or else pay back all or part of
the 20% credit. A sale in the first year means
that the entire credit is recaptured. The
recapture amount is reduced by 20% per
year for properties held between one and
five years.

The 10% credit for nonhistoric buildings
constructed before 1936 shares some of the
requirements for the 20% credit, such as that
the rehabilitation be substantial and the
property be depreciable. However, only
buildings rehabilitated for nonresidential
uses qualify for the 10% credit. In addition,
so that the identity of the original building is
not lost in the process, projects undertaken
for the 10% credit must meet specific tests

based on retention of minimum percentages

of the building’s walls and internal structural

framework.

MYSPACE, STUDENTS, AND FREE
SPEECH

In separate cases, two public school students
used MySpace to post disparaging
comments about each of their principals.
Each of the students was suspended from
school, and each made a federal case out of
it, literally, by suing on the basis of alleged
infringement on the right of free speech.
Both cases arose in the same state, and the
same federal appellate court decided appeals
in the cases on the same day. The parallels
end there, however, because one student
succeeded in his First Amendment
argument, while the other did not.

The explanation for the different outcomes
in the cases boils down to different
conclusions as to whether the speech
engaged in by the students had at least the
potential to be substantially disruptive of
school activities, even though both forms of

speech occurred off of school grounds. No



doubt, in both cases, the targeted principals
had bruised feelings, at the very least, but

that was not the pivotal consideration.

Profile Goes Too Far

In the unsuccessful case, an eighth grader’s
suspension was upheld after she created a
personal “profile” of her principal in which
she went so far as to suggest that he was a
pedophile and a sex addict. The court
acknowledged that criticisms of school
officials, even when in bad taste, are not to
be censored. However, more than simply
being critical or disrespectful, the language
used by the student was highly offensive,
potentially very damaging to the principal
and the school, and maybe even illegal. The
insinuations, even if made in jest, went right
to the heart of whether the principal was fit
to serve in his position, undermining his

authority within the school.

Parody May Be Allowed
By contrast, the same court found that a
school had gone too far when it suspended a

high school student after he created a profile

of his principal on MySpace, using his
grandmother’s home computer. In this case,
the content of the posting could be described
as a parody, as it made fun of the principal
because of his large size. The parody used
some offensive language, but on the whole it
did not disrupt, or have the potential to
disrupt, the student’s school, even though it
was highly embarrassing for the principal.

It should be emphasized that in both cases
the students enjoyed much more freedom of
expression, although not without limits, than
they would have had while at school or in
school-sponsored activities. In those
settings, as the court noted in one of the
cases, there is no First Amendment
protection for lewd, vulgar, indecent, and
plainly offensive speech, and school
officials do not offend the First Amendment
by exercising editorial control over student
speech so long as their actions are
reasonably related to legitimate pedagogical
concerns. In short, the lesson for students
from these cases could be not only “don’t try
this at home,” but also, and more

emphatically, “never try this at school.”



COUNTY-WIDE REASSESSMENT

Adams County is nearly complete with its county-wide reassessment of properties.
Property owners can expect to receive a change of assessment notice in the mail on or before
July 1, 2010.

Real estate taxes are calculated utilizing the appraised Fair Market VValue at a given point
in time. The last county-wide reassessment occurred in 1990. When property values used to
make up the tax base become too outdated to reflect current values, a reassessment is needed.

The change of assessment notice that property owners will receive in the mail will
contain the old assessed value, the new fair market value as of January 1, 2010, the Clean and
Green value (if applicable), and information about appeal procedures. Property owners will be
supplied with a telephone number to call with questions about the notice, the Clean and Green
program, the Homestead and Farmstead Exclusion program, or about appeal procedures. A
portion of the notice will provide the estimated tax impact based on prior year’s taxes.

Property owners will only have 40 days from the date the notices are mailed to appeal the
new assessment. Appeals may be based upon factual inaccuracy (such as a miscalculation of
square footage) or a dispute as to value. An informal review will be conducted prior to
scheduling a formal appeal. The informal review process involves reviewing the property
description and valuation, and if justified, revising the valuation. Most appeals regarding factual
inaccuracy will be resolved at this level. If an agreement is not reached, the property owner may
file a formal appeal. An appraisal is not required for an informal review or a formal appeal. If
the appeal is based upon disputed value, it is recommended a formal appraisal be obtained, as the
property owner must provide evidence of value. It is important to note that not all appeals
result in a lower valuation.

We encourage property owners to read “Understanding Reassessment” contained on the
“Reassessment” page on the county’s website at www.adamscounty.us, or call the Reassessment
Office at 717-338-1700.



http://www.adamscounty.us/

NEWS FROM AROUND THE FIRM

ANDREA SINGLEY DOES STEPPING OUT

Attorney Andrea Singley is currently visiting area schools for the Stepping Out Program. The
Stepping Out Program is a program sponsored by the Adams County Bar Association where area
attorneys visit schools to talk to students about how their rights change when they turn 18. The
students are given a booklet of information and also able to ask questions after the presentation.
Andrea has been involved with Stepping Out for the past six years.

WENDY BEAUCHAT RUNS MARATHON

Attorney Wendy Beauchat has been training hard and on May 2™ participated in the 2010

Frederick Running Festival at the Great Frederick Fairgrounds. Wendy ran the full marathon
which is 26.2 miles. Way to go, Wendy!

Our Firm Provides the Following Services:

+ Estate and Trust Planning

s Estate and Trust Administration

+ Divorce and Domestic Relations Law

+ Bankruptcy and Financial Reorganization

+ Business Organization and Commercial Related Matters
% Real Estate Settlements and Title Insurance

+ Landlord/Tenant Matters

Our office is located at 63 West High Street, Gettysburg, Pennsylvania 17325

Phone: (717) 334-4515

General Fax: (717) 337-2009 71;
Real Estate Department Fax: (717) 334-2399 4}_
Hours: Monday thru Friday “\
8:30a.m.-4:30p.m. 7L \
f ’\ *After Labor Day our office will be open from 8:30a.m. — 5:00p.m. l\x
(Our office is open during the lunch hour, except for Monday’s when we hold office meetlngs X

Upcoming Holidays: Our office will be closed July 5 in observance of Independence Day and
September 6™ for Labor Day.



